Congress of the Mniten States
MWashington, DE 20515

May 23, 2019

The Honorable Joseph J. Simons, The Honorable Rebecca Kelly Slaughter,
Chairman Commissioner

" Federal Trade Commission Federal Trade Commission
600 Pennsylvania Avenue, N.W. 600 Pennsylvania Avenue, N.W,
Washington, D.C. 20580 Washington, D.C. 20580
The Honorable Noah Joshua Phillips,
Commissioner The Honorable Christine S. Wilson,
Federal Trade Commission Commissioner
600 Pennsylvania Avenue, N.W. Federal Trade Commission
Washington, D.C. 20580 600 Pennsylvania Avenue, N.W.

; Washington, D.C. 20580
The Honorable Rohit Chopra,
Commissioner

Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Dear Chairman Simons, Commissioner Phillips, Commissioner Chopra, Commissioner
Slaughter, and Commissioner Wilson,

We write to request that the Federal Trade Commission (FTC) investigate predatory
online marketing that targets children and that the Commission issue guidance for online
creators that clarifies what marketing practices are appropriate within the confines of the
law. Protecting our nation’s children from unfair and deceptive practices should always
be a top priority for the FTC.

American children spend significant time each day engaging with online content. In
2015, teens spent an average of 5 hours per day using internet-connected devices;
children 8 to 12 years old spent an average of over two hours doing the same activities.'
In 2017, even children 2 to 4 years old spent an average of one hour per day using mobile
devices and computers.?

Children deserve special protection because they are not able to discern the intent or
impact of marketing, leading to larger negative consequences as many peer-reviewed
studies, reviews of scientific literature, and meta-studies have documented.?
Developmentally, younger children lack any ability to detect the persuasive intent of
advertisers,* and protracted development of executive cognitive functions does not reach
adult levels until middle or late adolescence.’ One research review finds that children’s
exposure to advertising has a consistent relationship with materialism and parent-child
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conflict.® These issues are exacerbated by the fact that children demonstrate significantly
less sophistication understanding advertising on the internet than television.’

A variety of engaging and enriching content is available to children and teens online.
Some traditional sources of educational media have successfully distributed
programming online. For example, Sesame Street’s YouTube videos have been watched
6.5 billion times;® NASA has 41 million followers on Instagram;’ and National
Geographic has seven million followers on SnapChat.!? Additionally, some online
content creators have developed successful educational programming. For example,
vloggers John and Hank Green launched and manage CrashCourse, an educational
YouTube channel for teens that has over nine million subscribers.'!

However, not all online content is as enriching as these examples.

Some online celebrities, commonly referred to as “influencers,” use marketing practices
that are unfair and deceptive. Influencers are often paid by brands to promote their
products because online celebrities can influence cultural trends and consumer
purchasing power. Influencing commerce is not problematic on its own. However, many
influencers that create content for children monetize their popularity by using predatory
marketing techniques to convince their audience to purchase branded merchandise
(“merch”) and tickets to live events, watch other advertising-enabled videos, or take other
actions that benefit the influencer or the influencer’s sponsoring company.

In an especially egregious example of such predatory marketing, one video by the
popular YouTube vlogger Jake Paul that is less than 14 minutes long includes seven
minutes devoted to advertising products.'> Mr. Paul says the words “merch” and “tour”
over 20 times each during this video, an illustration of the highly commercial nature of
this content.'? These practices are especially offensive because Mr. Paul creates his
videos for children “8 years old to 18 years old” and explicitly uses marketing strategies
that target children, as Mr. Paul himself has stated.'* Mr. Paul’s YouTube channel has
775 videos that have been viewed a cumulative 5.7 billion times, and the channel has
18.7 million subscribers.!> A YouTube commenter has called the “merch machine”
operated by Mr. Paul and his brother Logan, a system that is nefarious, dark, aggressive,
manipulative, and predatory.!®

Unfortunately, these practices are not unique to Mr. Paul. Toy unboxing videos, which
are fundamentally advertisements for children, make up a large share of online video
content.'” One of the largest toy unboxers is Ryan, the 8-year-old from Ryan ToysReview
who made over $22 million from endorsement deals last year'® on content that is self-
described as “Toys Review for kids by a kid!”!® Ryan’s YouTube channel has nearly 20
million subscribers, and its videos have been viewed a cumulative 30 billion times.?’
While any individual toy unboxer’s reach on other platforms may be more limited, there
are over 64,000 posts on Instagram under #toyreview, making the cumulative reach of
such posts significant.?! Video blogging (“vlogging”) and toy unboxing are some of the
many types of online videos that target children with manipulative commercial content.



While many online platforms, such as YouTube and Instagram, state that they are
designed for adults and teens over 13 years old, evidence suggests that these companies
know, or should know, that many children circumvent age-verification schemes and
widely view these websites. >

We ask the FTC to investigate unfair and deceptive marketing practices associated with
online content targeted to children as potential violations of Section 5 of the FTC Act.
Our request adds to a chorus of legal scholars,?® public interest groups, > and
lawmakers®® asking the FTC to take action on online advertising to children.

Beyond investigating possible violations of Section 5 of the FTC Act described above,
we ask that the FTC issue guidance to help online creators whose content is made for
children understand what kind of advertising is permissible and what is impermissible.
This will help content creators acting in good faith comply with the law. Here, the FTC’s
Guides Concerning the Use of Endorsements and Testimonials in Advertising '
(Endorsement Guides) serves as a useful template. Updated in September 2017, the
online Endorsement Guides discuss relevant examples and FAQs, including that
disclosures in Instagram post descriptions should be before having to click “more;’
disclosures may be superimposed on Snapchat or Instagram Stories; and “#fad” can be on
‘Twitter.?® In April 2017, the FTC wrote to 90 influencers and brands reminding them of
disclosure requirements.?’ '

Currently, the Endorsement Guides do not include information specific to children’s
advertising. Other FTC guidance and documents about online advertising and products
similarly lack substantive discussion about marketing to children online,”® with the
exception of FTC guidance related to the Children’s Online Privacy Protection Act.?

We thank you in advance for your attention to this highly important issue, and we
respectfully request a written response by June 12, 2019.

Most gratefully,
—=hos Egwadl Q. ) waa,
JAma G. Eshoo ' Edward J. Markey
Member of Congress United States Senator
Sedette D. Clarke Richard Blumenthal
Member of Congress United States Senator



Richard J. Durbin
United States Senator

Member of Congress

P DAL - att, Cuso

Eleanor Holmes Norton Kathy Casl’pr :
Member of Congress Member of Congress
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